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 Attachment Issue 2016-1 

FIDUCIARY CONFLICTS – LIMITED EXCERPTS FROM DOL’S EXPLANATORY PREAMBLES AND 
PROPOSED REGULATIONS APRIL 20, 2015, 29 CFR PARTS 2509 AND 2510 
 
B. Summary of the Major Provisions of the Proposed Rule  
 
The proposed rule clarifies and rationalizes the definition of fiduciary investment advice subject to specific carve-outs 
for particular types of communications that are best understood as non-fiduciary in nature. Under the definition, a 
person renders investment advice by (1) providing investment or investment management recommendations or 
appraisals to an employee benefit plan, a plan fiduciary, participant or beneficiary, or an IRA owner or fiduciary, and 
(2) either (a) acknowledging the fiduciary nature of the advice, or (b) acting pursuant to an agreement, arrangement, or 
understanding with the advice recipient that the advice is individualized to, or specifically directed to, the recipient for 
consideration in making investment or management decisions regarding plan assets. When such advice is provided for a 
fee or other compensation, direct or indirect, the person giving the advice is a fiduciary.  
 
Although the new general definition of investment advice avoids the weaknesses of the current regulation, standing 
alone it could sweep in some relationships that are not appropriately regarded as fiduciary in nature and that the 
Department does not believe Congress intended to cover as fiduciary relationships. Accordingly, the proposed 
regulation includes a number of specific carve-outs to the general definition. For example, the regulation draws an 
important distinction between fiduciary investment advice and non-fiduciary investment or retirement education. 
Similarly, under the ‘‘seller’s carve-out,’’ 3 the proposal would not treat as fiduciary advice recommendations made to a 
plan in an arm’s length transaction where there is generally no expectation of fiduciary investment advice, provided that 
the carve-out’s specific conditions are met. In addition, the proposal includes specific carve-outs for advice rendered by 
employees of the plan sponsor, platform providers, and persons who offer or enter into swaps or security-based swaps 
with plans. All of the rule’s carve-outs are subject to conditions designed to draw an appropriate line between fiduciary 
and non-fiduciary communications, consistent with the text and purpose of the statutory provisions.  
 
Finally, in addition to the new proposal in this Notice, the Department is simultaneously proposing a new Best Interest 
Contract Exemption, revising other exemptions from the prohibited transaction rules of ERISA and the Code and is 
exploring through a request for comments the concept of an additional low-fee exemption… 

 
C. Gains to Investors and Compliance Costs  
 
When the Department promulgated the 1975 rule, 401(k) plans did not exist, IRAs had only just been authorized, and 
the majority of retirement plan assets were managed by professionals, rather than directed by individual investors. 
Today, individual retirement investors have much greater responsibility for directing their own investments, but they 
seldom have the training or specialized expertise necessary to prudently manage retirement assets on their own. As a 
result, they often depend on investment advice for guidance on how to manage their savings to achieve a secure 
retirement. In the current marketplace for retirement investment advice, however, advisers commonly have direct and 
substantial conflicts of interest, which encourage investment recommendations that generate higher fees for the advisers 
at the expense of their customers and often result in lower returns for customers even before fees.  
 
A wide body of economic evidence supports a finding that the impact of these conflicts of interest on retirement 
investment outcomes is large and, from the perspective of advice recipients, negative. As detailed in the Department’s 
Regulatory Impact Analysis (available at www.dol.gov/ ebsa/pdf/conflictsofinterestria.pdf), the supporting evidence 
includes, among other things, statistical analyses of conflicted investment channels, experimental studies, government 
reports documenting abuse, and basic economic theory on the dangers posed by conflicts of interest and by the 
asymmetries of information and expertise that characterize interactions between ordinary retirement investors and 
conflicted advisers. This evidence takes into account existing protections under ERISA as well as other federal and state 
laws. A review of this data, which consistently points to substantial failures in the market for retirement advice, suggests 
that IRA holders receiving conflicted investment advice can expect their investments to underperform by an average of 
100 basis points per year over the next 20 years. The underperformance associated with conflicts of interest—in the 
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mutual funds segment alone—could cost IRA investors more than $210 billion over the next 10 years and nearly $500 
billion over the next 20 years. Some studies suggest that the underperformance of broker-sold mutual funds may be 
even higher than 100 basis points, possibly due to loads that are taken off the top and/or poor timing of broker sold 
investments. If the true underperformance of broker-sold funds is 200 basis points, IRA mutual fund holders could 
suffer from underperformance amounting to $430 billion over 10 years and nearly $1 trillion across the next 20 years. 
While the estimates based on the mutual fund market are large, the total market impact could be much larger. Insurance 
products, Exchange Traded Funds (ETFs), individual stocks and bonds, and other products are all sold by agents and 
brokers with conflicts of interest.  
 
The Department expects the proposal would deliver large gains for retirement investors. Because of data constraints, 
only some of these gains can be quantified with confidence. Focusing only on how load shares paid to brokers affect the 
size of loads paid by IRA investors holding load funds and the returns they achieve, the Department estimates the 
proposal would deliver to IRA investors gains of between $40 billion and $44 billion over 10 years and between $88 
billion and $100 billion over 20 years. These estimates assume that the rule would eliminate (rather than just reduce) 
underperformance associated with the practice of incentivizing broker recommendations through variable front-end-load 
sharing; if the rule’s effectiveness in this area is substantially below 100 percent, these estimates may overstate these 
particular gains to investors in the front-load mutual fund segment of the IRA market. The Department nonetheless 
believes that these gains alone would far exceed the proposal’s compliance cost. For example, if only 75 percent of 
anticipated gains were realized, the quantified subset of such gains— specific to the front-load mutual fund segment of 
the IRA market—would amount to between $30 billion and $33 billion over 10 years. If only 50 percent were realized, 
this subset of expected gains would total between $20 billion and $22 billion over 10 years, or several times the 
proposal’s estimated compliance cost of $2.4 billion to 5.7 billion over the same 10 years. These gain estimates also 
exclude additional potential gains to investors resulting from reducing or eliminating the effects of conflicts in financial 
products other than front-end-load mutual funds. The Department invites input that would make it possible to quantify 
the magnitude of the rule’s effectiveness and of any additional, not-yet-quantified gains for investors.  
 
These estimates account for only a fraction of potential conflicts, associated losses, and affected retirement assets. The 
total gains to IRA investors attributable to the rule may be much higher than these quantified gains alone for several 
reasons. The Department expects the proposal to yield large, additional gains for IRA investors, including potential 
reductions in excessive trading and associated transaction costs and timing errors (such as might be associated with 
return chasing), improvements in the performance of IRA investments other than front-load mutual funds, and 
improvements in the performance of defined contribution (DC) plan investments. As noted above, under current rules, 
adviser conflicts could cost IRA investors as much as $410 billion over 10 years and $1 trillion over 20 years, so the 
potential additional gains to IRA investors from this proposal could be very large… 
 
A. Rulemaking Background  
 
The market for retirement advice has changed dramatically since the Department first promulgated the 1975 regulation. 
Individuals, rather than large employers and professional money managers, have become increasingly responsible for 
managing retirement assets as IRAs and participant-directed plans, such as 401(k) plans, have supplanted defined 
benefit pensions. At the same time, the variety and complexity of financial products have increased, widening the 
information gap between advisers and their clients. Plan fiduciaries, plan participants and IRA investors must often rely 
on experts for advice, but are unable to assess the quality of the expert’s advice or effectively guard against the adviser’s 
conflicts of interest. This challenge is especially true of small retail investors who typically do not have financial 
expertise and can ill-afford lower returns to their retirement savings caused by conflicts. As baby boomers retire, they 
are increasingly moving money from ERISA-covered plans, where their employer has both the incentive and the 
fiduciary duty to facilitate sound investment choices, to IRAs where both good and bad investment choices are myriad 
and advice that is conflicted is commonplace. Such ‘‘rollovers’’ will total more than $2 trillion over the next 5 years. 
These trends were not apparent when the Department promulgated the 1975 rule. At that time, 401(k) plans did not yet 
exist and IRAs had only just been authorized. These changes in the marketplace, as well as the Department’s experience 
with the rule since 1975, support the Department’s efforts to reevaluate and revise the rule through a public process of 
notice and comment rulemaking… 
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PROPOSED DOL REGULATIONS  
 
PART 2510—DEFINITIONS OF TERMS USED IN SUBCHAPTERS C, D, E, F, AND G OF 
THIS CHAPTER  
 
■ 4. Revise § 2510.3–21 to read as follows:  
 
§ 2510.3–21 Definition of ‘‘Fiduciary.’’  
 
(a) Investment advice. For purposes of section 3(21)(A)(ii) of the Employee Retirement Income Security Act of 1974 
(Act) and section 4975(e)(3)(B) of the Internal Revenue Code (Code), except as provided in paragraph (b) of this 
section, a person renders investment advice with respect to moneys or other property of a plan or IRA described in 
paragraph (f)(2) of this section if—  
(1) Such person provides, directly to a plan, plan fiduciary, plan participant or beneficiary, IRA, or IRA owner the 
following types of advice in exchange for a fee or other compensation, whether direct or indirect:  
(i) A recommendation as to the advisability of acquiring, holding, disposing or exchanging securities or other property, 
including a recommendation to take a distribution of benefits or a recommendation as to the investment of securities or 
other property to be rolled over or otherwise distributed from the plan or IRA;  
(ii) A recommendation as to the management of securities or other property, including recommendations as to the 
management of securities or other property to be rolled over or otherwise distributed from the plan or IRA;  
(iii) An appraisal, fairness opinion, or similar statement whether verbal or written concerning the value of securities or 
other property if provided in connection with a specific transaction or transactions involving the acquisition, disposition, 
or exchange, of such securities or other property by the plan or IRA;  
(iv) A recommendation of a person who is also going to receive a fee or other compensation for providing any of the 
types of advice described in paragraphs (i) through (iii); and  
(2) Such person, either directly or indirectly (e.g., through or together with any affiliate),—  
(i) Represents or acknowledges that it is acting as a fiduciary within the meaning of the Act with respect to the advice 
described in paragraph (a)(1) of this section; or  
(ii) Renders the advice pursuant to a written or verbal agreement, arrangement or understanding that the advice is 
individualized to, or that such advice is specifically directed to, the advice recipient for consideration in making 
investment or management decisions with respect to securities or other property of the plan or IRA.  
(b) Carve-outs—investment advice. Except for persons described in paragraph (a)(2)(i) of this section, the rendering of 
advice or other communications in conformance with a carve-out set forth in paragraph (b)(1) through (6) of this section 
shall not cause the person who renders the advice to be treated as a fiduciary under paragraph (a) of this section.  
(1) Counterparties to the plan—(i) Counterparty transaction with plan fiduciary with financial expertise. (A) In such 
person’s capacity as a counterparty (or representative of a counterparty) to an employee benefit plan (as described in 
section 3(3) of the Act), the person provides advice to a plan fiduciary who is independent of such person and who 
exercises authority or control with respect to the management or disposition of the plan’s assets, with respect to an 
arm’s length sale, purchase, loan or bilateral contract between the plan and the counterparty, or with respect to a 
proposal to enter into such a sale, purchase, loan or bilateral contract, if, prior to providing any recommendation with 
respect to the transaction, such person satisfies the requirements of either paragraph (b)(1)(i)(B) or (C) of this section.  
(B) Such person—  
(1) Obtains a written representation from the independent plan fiduciary that the independent fiduciary exercises 
authority or control with respect to the management or disposition of the employee benefit plan’s assets (as described in 
section 3(21)(A)(i) of the Act), that the employee benefit plan has 100 or more participants covered under the plan, and 
that the independent fiduciary will not rely on the person to act in the best interests of the plan, to provide impartial 
investment advice, or to give advice in a fiduciary capacity;  
(2) Fairly informs the independent plan fiduciary of the existence and nature of the person’s financial interests in the 
transaction;  
(3) Does not receive a fee or other compensation directly from the plan, or plan fiduciary, for the provision of 
investment advice (as opposed to other services) in connection with the transaction; and  
(4) Knows or reasonably believes that the independent plan fiduciary has sufficient expertise to evaluate the transaction 
and to determine whether the transaction is prudent and in the best interest of the plan participants (the person may rely 
on written representations from the plan or the plan fiduciary to satisfy this subsection (b)(1)(i)(B)(4)).  
(C) Such person—  
(1) Knows or reasonably believes that the independent plan fiduciary has responsibility for managing at least $100 
million in employee benefit plan assets (for purposes of this paragraph (b)(1)(i)(C), when dealing with an individual 
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employee benefit plan, a person may rely on the information on the most recent Form 5500 Annual Return/Report filed 
for the plan to determine the value and, in the case of an independent fiduciary acting as an asset manager for multiple 
employee benefit plans, a person may rely on representations from the independent plan fiduciary regarding the value of 
employee benefit plan assets under management);  
(2) Fairly informs the independent plan fiduciary that the person is not undertaking to provide impartial investment 
advice, or to give advice in a fiduciary capacity; and  
(3) Does not receive a fee or other compensation directly from the plan, or plan fiduciary, for the provision of 
investment advice (as opposed to other services) in connection with the transaction. (ii) Swap and security-based swap 
transactions. The person is a counterparty to an employee benefit plan (as described in section 3(3) of the Act) in 
connection with a swap or security-based swap, as defined in section 1(a) of the Commodity Exchange Act (7 U.S.C. 
1(a) and section 3(a) of the Securities Exchange Act (15 U.S.C. 78c(a)), if—  
(A) The plan is represented by a fiduciary independent of the person;  
(B) The person is a swap dealer, security-based swap dealer, major swap participant, or major security-based swap 
participant;  
(C) The person (if a swap dealer or security-based swap dealer), is not acting as an advisor to the plan (within the 
meaning of section 4s(h) of the Commodity Exchange Act or section 15F(h) of the Securities Exchange Act of 1934) in 
connection with the transaction; and  
(D) In advance of providing any recommendations with respect to the transaction, the person obtains a written 
representation from the independent plan fiduciary, that the fiduciary will not rely on recommendations provided by the 
person.  
(2) Employees. In his or her capacity as an employee of any employer or employee organization sponsoring the 
employee benefit plan (as described in section 3(3) of the Act), the person provides the advice to a plan fiduciary, and 
he or she receives no fee or other compensation, direct or indirect, in connection with the advice beyond the employee’s 
normal compensation for work performed for the employer or employee organization.  
(3) Platform providers. The person merely markets and makes available to an employee benefit plan (as described in 
section 3(3) of the Act), without regard to the individualized needs of the plan, its participants, or beneficiaries, 
securities or other property through a platform or similar mechanism from which a plan fiduciary may select or monitor 
investment alternatives, including qualified default investment alternatives, into which plan participants or beneficiaries 
may direct the investment of assets held in, or contributed to, their individual accounts, if the person discloses in writing 
to the plan fiduciary that the person is not undertaking to provide impartial investment advice or to give advice in a 
fiduciary capacity.  
(4) Selection and monitoring assistance. In connection with the activities described in paragraph (b)(3) of this section 
with respect to an employee benefit plan (as described in section 3(3) of the Act), the person—  
(i) Merely identifies investment alternatives that meet objective criteria specified by the plan fiduciary (e.g., stated 
parameters concerning expense ratios, size of fund, type of asset, credit quality); or  
(ii) Merely provides objective financial data and comparisons with independent benchmarks to the plan fiduciary.  
(5) Financial reports and valuations. The person provides an appraisal, fairness opinion, or statement of value to—  
(i) An employee stock ownership plan (as defined in section 407(d)(6) of the Act) regarding employer securities (as 
defined section 407(d)(5) of the Act);  
(ii) An investment fund, such as a collective investment fund or pooled separate account, in which more than one 
unaffiliated plan has an investment, or which holds plan assets of more than one unaffiliated plan under 29 CFR 
2510.3–101; or  
(iii) A plan, a plan fiduciary, a plan participant or beneficiary, an IRA or IRA owner solely for purposes of compliance 
with the reporting and disclosure provisions under the Act, the Code, and the regulations, forms and schedules issued 
thereunder, or any applicable reporting or disclosure requirement under a Federal or state law, rule or regulation or self-
regulatory organization rule or regulation.  
(6) Investment education. The person furnishes or makes available any of the following categories of investment-related 
information and materials described in paragraphs (b)(6)(i) through (iv) of this section to a plan, plan fiduciary, 
participant or beneficiary, IRA or IRA owner irrespective of who provides or makes available the information and 
materials (e.g., plan sponsor, fiduciary or service provider), the frequency with which the information and materials are 
provided, the form in which the information and materials are provided (e.g., on an individual or group basis, in writing 
or orally, or via call center, video or computer software), or whether an identified category of information and materials 
is furnished or made available alone or in combination with other categories of information and materials identified in 
paragraphs (b)(6)(i) through (iv), provided that the information and materials do not include (standing alone or in 
combination with other materials) recommendations with respect to specific investment products or specific plan or IRA 
alternatives, or recommendations on investment, management, or value of a particular security or securities, or other 
property.  
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(i) Plan information. Information and materials that, without reference to the appropriateness of any individual 
investment alternative or any individual benefit distribution option for the plan or IRA, or a particular participant or 
beneficiary or IRA owner, describe the terms or operation of the plan or IRA, inform a plan fiduciary, participant, 
beneficiary, or IRA owner about the benefits of plan or IRA participation, the benefits of increasing plan or IRA 
contributions, the impact of preretirement withdrawals on retirement income, retirement income needs, varying forms of 
distributions, including rollovers, annuitization and other forms of lifetime income payment options (e.g., immediate 
annuity, deferred annuity, or incremental purchase of deferred annuity), advantages, disadvantages and risks of different 
forms of distributions, or describe investment objectives and philosophies, risk and return characteristics, historical 
return information or related prospectuses of investment alternatives under the plan or IRA.  
(ii) General financial, investment and retirement information. Information and materials on financial, investment and 
retirement matters that do not address specific investment products, specific plan or IRA alternatives or distribution 
options available to the plan or IRA or to participants, beneficiaries and IRA owners, or specific alternatives or services 
offered outside the plan or IRA, and inform the plan fiduciary, participant or beneficiary, or IRA owner about—  
(A) General financial and investment concepts, such as risk and return, diversification, dollar cost averaging, 
compounded return, and tax deferred investment;  
(B) Historic differences in rates of return between different asset classes (e.g., equities, bonds, or cash) based on 
standard market indices;  
(C) Effects of inflation;  
(D) Estimating future retirement income needs;  
(E) Determining investment time horizons;  
(F) Assessing risk tolerance;  
(G) Retirement-related risks (e.g., longevity risks, market/interest rates, inflation, health care and other expenses); and  
(H) General methods and strategies for managing assets in retirement (e.g., systematic withdrawal payments, 
annuitization, guaranteed minimum withdrawal benefits), including those offered outside the plan or IRA.  
(iii) Asset allocation models. Information and materials (e.g., pie charts, graphs, or case studies) that provide a plan 
fiduciary, participant or beneficiary, or IRA owner with models of asset allocation portfolios of hypothetical individuals 
with different time horizons (which may extend beyond an individual’s retirement date) and risk profiles, where—  
(A) Such models are based on generally accepted investments theories that take into account the historic returns of 
different asset classes (e.g., equities, bonds, or cash) over defined periods of time;  
(B) All material facts and assumptions on which such models are based (e.g., retirement ages, life expectancies, income 
levels, financial resources, replacement income ratios, inflation rates, and rates of return) accompany the models;  
(C) Such models do not include or identify any specific investment product or specific alternative available under the 
plan or IRA; and  
(D) The asset allocation models are accompanied by a statement indicating that, in applying particular asset allocation 
models to their individual situations, participants, beneficiaries, or IRA owners should consider their other assets, 
income, and investments (e.g., equity in a home, Social Security benefits, individual retirement plan investments, 
savings accounts and interests in other qualified and nonqualified plans) in addition to their interests in the plan or IRA, 
to the extent those items are not taken into account in the model or estimate.  
(iv) Interactive investment materials. Questionnaires, worksheets, software, and similar materials which provide a plan 
fiduciary, participant or beneficiary, or IRA owners the means to estimate future retirement income needs and assess the 
impact of different asset allocations on retirement income; questionnaires, worksheets, software and similar materials 
which allow a plan fiduciary, participant or beneficiary, or IRA owners to evaluate distribution options, products or 
vehicles by providing information under paragraphs (b)(6)(i) and (ii) of this section; questionnaires, worksheets, 
software, and similar materials that provide a plan fiduciary, participant or beneficiary, or IRA owner the means to 
estimate a retirement income stream that could be generated by an actual or hypothetical account balance, where—  
(A) Such materials are based on generally accepted investment theories that take into account the historic returns of 
different asset classes (e.g., equities, bonds, or cash) over defined periods of time;  
(B) There is an objective correlation between the asset allocations generated by the materials and the information and 
data supplied by the participant, beneficiary or IRA owner;  
(C) There is an objective correlation between the income stream generated by the materials and the information and data 
supplied by the participant, beneficiary or IRA owner;  
(D) All material facts and assumptions (e.g., retirement ages, life expectancies, income levels, financial resources, 
replacement income ratios, inflation rates, rates of return and other features and rates specific to income annuities or 
systematic withdrawal plan) that may affect a participant’s, beneficiary’s or IRA owner’s assessment of the different 
asset allocations or different income streams accompany the materials or are specified by the participant, beneficiary or 
IRA owner;  
(E) The materials do not include or identify any specific investment alternative available or distribution option available 
under the plan or IRA, unless such alternative or option is specified by the participant, beneficiary or IRA owner; and  
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(F) The materials either take into account other assets, income and investments (e.g., equity in a home, Social Security 
benefits, individual retirement account/annuity investments, savings accounts, and interests in other qualified and 
nonqualified plans) or are accompanied by a statement indicating that, in applying particular asset allocations to their 
individual situations, or in assessing the adequacy of an estimated income stream, participants, beneficiaries or IRA 
owners should consider their other assets, income, and investments in addition to their interests in the plan or IRA.  
(v) The information and materials described in paragraphs (b)(6)(i) through (iv) of this section represent examples of the 
type of information and materials that may be furnished to participants, beneficiaries and IRA owners without such 
information and materials constituting investment advice. Determinations as to whether the provision of any 
information, materials or educational services not described herein constitutes the rendering of investment advice must 
be made by reference to the criteria set forth in paragraph (a) of this section.  
(c) Scope of fiduciary duty— investment advice. A person who is a fiduciary with respect to an employee benefit plan or 
IRA by reason of rendering investment advice (as defined in paragraph (a) of this section) for a fee or other 
compensation, direct or indirect, with respect to any securities or other property of such plan, or having any authority or 
responsibility to do so, shall not be deemed to be a fiduciary regarding any assets of the plan or IRA with respect to 
which such person does not have any discretionary authority, discretionary control or discretionary responsibility, does 
not exercise any authority or control, does not render investment advice (as defined in paragraph (a)(1) of this section) 
for a fee or other compensation, and does not have any authority or responsibility to render such investment advice, 
provided that nothing in this paragraph shall be deemed to:  
(1) Exempt such person from the provisions of section 405(a) of the Act concerning liability for fiduciary breaches by 
other fiduciaries with respect to any assets of the plan; or  
(2) Exclude such person from the definition of the term ‘‘party in interest’’ (as set forth in section 3(14)(B) of the Act or 
‘‘disqualified person’’ as set forth in section 4975(e)(2) of the Code) with respect to a plan.  
(d) Execution of securities transactions. (1) A person who is a broker or dealer registered under the Securities Exchange 
Act of 1934, a reporting dealer who makes primary markets in securities of the United States Government or of an 
agency of the United States Government and reports daily to the Federal Reserve Bank of New York its positions with 
respect to such securities and borrowings thereon, or a bank supervised by the United States or a State, shall not be 
deemed to be a fiduciary, within the meaning of section 3(21)(A) of the Act or section 4975(e)(3)(B) of the Code, with 
respect to an employee benefit plan or IRA solely because such person executes transactions for the purchase or sale of 
securities on behalf of such plan in the ordinary course of its business as a broker, dealer, or bank, pursuant to 
instructions of a fiduciary with respect to such plan or IRA, if:  
(i) Neither the fiduciary nor any affiliate of such fiduciary is such broker, dealer, or bank; and  
(ii) The instructions specify:  
(A) The security to be purchased or sold;  
(B) A price range within which such security is to be purchased or sold, or, if such security is issued by an open-end 
investment company registered under the Investment Company Act of 1940 (15 U.S.C. 80a–1, et seq.), a price which is 
determined in accordance with Rule 22c1 under the Investment Company Act of 1940 (17 CFR270.22c1);  
(C) A time span during which such security may be purchased or sold (not to exceed five business days); and  
(D) The minimum or maximum quantity of such security which may be purchased or sold within such price range, or, in 
the case of a security issued by an open-end investment company registered under the Investment Company Act of 
1940, the minimum or maximum quantity of such security which may be purchased or sold, or the value of such 
security in dollar amount which may be purchased or sold, at the price referred to in paragraph (d)(1)(ii)(B) of this 
section.  
(2) A person who is a broker-dealer, reporting dealer, or bank which is a fiduciary with respect to an employee benefit 
plan or IRA solely by reason of the possession or exercise of discretionary authority or discretionary control in the 
management of the plan or IRA, or the management or disposition of plan or IRA assets in connection with the 
execution of a transaction or transactions for the purchase or sale of securities on behalf of such plan or IRA which fails 
to comply with the provisions of paragraph (d)(1) of this section, shall not be deemed to be a fiduciary regarding any 
assets of the plan or IRA with respect to which such broker-dealer, reporting dealer or bank does not have any 
discretionary authority, discretionary control or discretionary responsibility, does not exercise any authority or control, 
does not render investment advice (as defined in paragraph (a) of this section) for a fee or other compensation, and does 
not have any authority or responsibility to render such investment advice, provided that nothing in this paragraph shall 
be deemed to:  
(i) Exempt such broker-dealer, reporting dealer, or bank from the provisions of section 405(a) of the Act concerning 
liability for fiduciary breaches by other fiduciaries with respect to any assets of the plan; or  
(ii) Exclude such broker-dealer, reporting dealer, or bank from the definition of the term party in interest (as set forth in 
section 3(14)(B) of the Act) or disqualified person 4975(e)(2) of the Code with respect to any assets of the plan or IRA. 


